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Introduction 
Re:Create members and allies filed amicus briefs in In Re: OpenAI, Inc. Copyright Infringement 
Litigation, urging the court to reaffirm fair use, the principle that allows libraries, researchers, 
journalists, startups and creators to build on existing works. This memo outlines where the case 
stands, the core arguments our members are making, and a summary of key briefs. 
 
Executive Summary 
In Re: OpenAI, Inc. Copyright Infringement Litigation is the single trial in the Southern District of 
New York that consolidates multiple copyright suits brought against OpenAI and Microsoft by 
news publishers and book publishers. The publishers argue that OpenAI and Microsoft needed 
their permission to train AI models using books and news articles. The real question before 
Judge Sidney H. Stein is bigger: should copyright be expanded to include ownership and control 
not only of individual books and news articles, but also of the facts, ideas, and other information 
we can learn from those works. Judge Stein’s answer will help decide whether Americans can 
keep building, learning, and reporting with AI tools without first getting permission from the 
largest copyright holders. 
 
Two federal judges in California have already ruled that training AI is a fair use, but this is the 
first case to be decided in New York, the first involving OpenAI, and the first involving 
consolidated claims from both news and book publishers and authors. Thus this is one of the 
most closely watched AI copyright cases in the country. The U.S. Department of Justice has 
also weighed in, arguing that AI training is fair use, the first time the federal government has 
taken a side in any of the AI copyright lawsuits. However, that doesn't make fair use a partisan 
cause. Courts and advocates across the political spectrum have defended it for decades, and 
Re:Create's own members reflect that range. 
 
Our members come at this case from multiple starting points, but they arrive at the same place: 

●​ AI training is a transformative innovation. Consistent with Second Circuit precedents 
like the Google Books case, fair use protects AI training because it derives new 
information from existing works to power new discovery and creativity. 

●​ This case will have impacts far beyond OpenAI. Startups and small businesses, 
medical researchers and patients, teachers and students, people with disabilities, 
farmers, libraries, and countless others will all be harmed if copyright is expanded to give 
legacy content businesses control over AI training. 

●​ Competition is good, not a “market harm.” Training AI enables the discovery of new 
knowledge, the creation of new original works, and the success of new businesses. 
That’s not piracy; it’s fair use-powered competition that gives consumers more choices at 
more affordable prices. Punishing new creations and discoveries turns copyright on its 
head. 

 

https://recreatecoalition.org/about/who-we-are/
https://www.courtlistener.com/docket/69879510/in-re-openai-inc-copyright-infringement-litigation/?order_by=desc
https://www.courtlistener.com/docket/69879510/in-re-openai-inc-copyright-infringement-litigation/?order_by=desc
https://recreatecoalition.org/infographic/two-court-cases-two-headlines-one-outcome-fair-use-wins-2/
https://recreatecoalition.org/press_release/recreate-applauds-dojs-filing-in-nyt-v-openai/
https://storage.courtlistener.com/recap/gov.uscourts.nysd.640396/gov.uscourts.nysd.640396.1682.0.pdf


 

●​ Expanding copyright control hurts new authors and local news. Licensing 
mandates would enrich legacy conglomerates like the New York Times and the Big Five 
publishers while shutting out new voices and local outlets who benefit from AI and fair 
use.  

●​ Mandatory data licensing would either kill AI or create a permanent AI oligopoly. 
The transaction and licensing costs would potentially reach trillions of dollars and 
establish insurmountable barriers to entry, entrenching dominant tech incumbents while 
locking out startups, open-source developers, academic researchers, and libraries. 

●​ AI powers equal access to information. It helps people with disabilities and 
non-English speakers find and use knowledge that would otherwise be inaccessible. 

●​ Fair use protects free expression and inquiry. It safeguards the freedom to learn from 
and build on existing works. 

 
Amici Briefs: What People Are Saying  
 
Brief Amicus Curiae Of Consumer Technology Association, American Council Of The 
Blind, American Library Association, Association Of Research Libraries, And  Business 
Software Alliance In Support Of  Defendants’ Motions For Summary Judgment  
Summary: This brief outlines how fair use for AI training matters to researchers, educators, 
libraries, people with disabilities, agricultural producers, independent creators, and businesses 
small and large.  
 
Key Quote: “This case concerns more than companies that develop large language models 
(LLMs). It affects medical researchers and patients, educators serving students with different 
learning needs, people with disabilities seeking greater independence, farmers applying 
agricultural knowledge, independent creators developing new forms of expression, and industry 
sectors from software to the law. These communities share an interest in the ability to study and 
learn from broad and diverse sources of knowledge, and in access to the tools that make that 
learning useful. Many depend on systems developed by others, including open source AI 
systems, rather than training models themselves. Fair use supports their ability to learn, 
discover, communicate, and create.” 
 
Brief Of Public Knowledge As Amicus Curiae In Support Of Defendants’ Motions For 
Summary Judgment In Part 
Summary: This brief argues that courts should evaluate AI training separately from data 
acquisition and outputs, and that training is fair use because it extracts unprotectable facts 
about language rather than substituting for the original works. It emphasizes that a contrary 
ruling would favor the largest technology and media companies at the expense of independent 
researchers, open-source developers, libraries, and internet users. 
 
Key Quote: “But copyright is not a general remedy for technological disruption or a means for 
reallocating the gains from a new technology. Preserving a robust understanding of fair use is 
itself part of protecting the public’s ability to benefit from new technology and ensuring a healthy 

https://www.cta.tech/media/zx3fxlxx/filed-cta-et-al-brief-amicus-curiae-20261030.pdf?v=639289825130700000
https://www.cta.tech/media/zx3fxlxx/filed-cta-et-al-brief-amicus-curiae-20261030.pdf?v=639289825130700000
https://www.cta.tech/media/zx3fxlxx/filed-cta-et-al-brief-amicus-curiae-20261030.pdf?v=639289825130700000
https://www.courtlistener.com/docket/69879510/2313/1/in-re-openai-inc-copyright-infringement-litigation/
https://www.courtlistener.com/docket/69879510/2313/1/in-re-openai-inc-copyright-infringement-litigation/


 

information ecosystem. A finding that model training is not fair use, by contrast, could favor the 
largest technology and media companies.” 
 
Brief Of Amicus Curiae Authors Alliance In Support Of Defendants’ Motions For 
Summary Judgment 
Summary: This brief explains why the market dilution theory threatens authors themselves, 
including scholars, biographers, critics, translators, and open-textbook writers who rely on fair 
use to build on, challenge, and update earlier works. It argues that copyright protects authors 
against substitution for their protected expression, not against competition from new works, and 
warns that a rule aimed at AI would fall hardest on new authors and small publishers who lack 
the resources to litigate diffuse market-harm claims. 
 
Key Quotes: “Market dilution is just a fancy term for competition, and copyright law supports 
competition.” 
 
“Authors are both copyright holders and users. A rule broad enough to protect an incumbent 
author from noninfringing AI-generated competition is broad enough in principle to protect an 
incumbent author from noninfringing human competition that fair use helped enable.” 
 
Brief Of Engine Advocacy, Et Al. As Amici Curiae In Support Of Defendants 
Summary: Engine Advocacy, joined by Developers Alliance and the startup Lazy Moose Co., 
argues that AI training is fair use and that a contrary ruling would shut startups out of the AI 
ecosystem. It estimates that licensing the training data for a single model would cost about $10 
trillion, or roughly $1.4 million per commercial user if passed downstream, which is more than 
most startups raise in their first funding round. The brief also contends that licensing billions of 
works is impossible in practice, and that the risk of statutory damages would end the 
open-source models startups depend on and scare off investors. 
 
Key Quotes: “Although this copyright dispute focuses on the use of potentially copyrighted 
material by some of the largest AI technology companies, the AI ecosystem is much larger and 
more diverse than its largest players, and the outcome of this case will have far-reaching 
implications for much smaller businesses.” 
 
“Startups are not using AI foundation models to create copies of the original, copyrighted works 
to compete with those works in the market. They are creating tools that generate completely 
new outputs that in no way substitute for the original works.” 
 
Brief of Electronic Frontier Foundation in Support of Defendant’s Motions for Summary 
Judgement 
Summary: The Electronic Frontier Foundation (EFF) argues that AI training constitutes fair use 
and urges the court to reject plaintiffs' efforts to impose an non-statutory "lawful acquisition" 
requirement and an overbroad "market dilution" theory. EFF asserts that conditioning fair use on 
data provenance or good faith ignores decades of established precedent focusing on 
transformative purpose rather than intermediate downloading. Furthermore, it contends that 

https://www.courtlistener.com/docket/69879510/2328/1/in-re-openai-inc-copyright-infringement-litigation/
https://www.courtlistener.com/docket/69879510/2328/1/in-re-openai-inc-copyright-infringement-litigation/
https://static1.squarespace.com/static/571681753c44d835a440c8b5/t/6ae3cdda37084774a5a1416f/1793314266389/Engine+amicus+brief.pdf
https://www.engine.is/news/category/ai-copyright-the-infeasibility-of-licensing-and-the-impact-on-startups
https://www.courtlistener.com/docket/69879510/2407/in-re-openai-inc-copyright-infringement-litigation/
https://www.courtlistener.com/docket/69879510/2407/in-re-openai-inc-copyright-infringement-litigation/


 

copyright law protects against infringing reproduction, not competition from new, non-infringing 
creative works, warning that accepting plaintiffs' theories would imperil ubiquitous web-scraping 
practices, open-source training datasets like Common Crawl, and pro-social AI applications 
across medicine, investigative journalism, accessibility, and scientific research. 
 
Key Quotes: "The Supreme Court has cautioned that where copyright law has not kept up with 
technological developments, courts should be careful not to expand copyright protections on 
their own…. Plaintiffs are asking the Court to throw that caution to the winds and rewrite 
copyright law….” 
 
"In the 21st century, pegging fair use to a demonstration of lawful provenance would cast 
legal doubt on the billions of copies we collectively make every day through routine online 
activities like opening emails, clicking on an embedded link, visiting websites, sharing 
pictures,streaming music, and watching videos. All of this activity requires intermediate copying. 
Fairuse, in conjunction with other sensible limits on copyright’s reach, allows users to enjoy the 
internet without worrying about the provenance of every copyrighted work they open or share.” 
 
"Accepting this theory [of ‘market dilution’] would amount to more than a slight doctrinal shift; it 
would refocus the fair use analysis toward maximizing profit and control for rightsholders, and 
away from copyright’s true purpose: stimulating creativity in service of the general public good.” 
 
 


